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I. overview:   
The pandemic triggered recession is causing public entities to make budget cuts and layoffs which in turn will generate numerous employment claims. This session will address current and emerging issues involving risk management and liability coverage for public entities in relation to claims made by employees of public entities, including coverage issues for such claims under both insurance policies and memorandums of coverage (“MOCs”) issued by Joint Power Authorities (“JPAs”).

The goal of the session is to help participants better evaluate various coverages (both commercial insurance and JPA-based) implicated by employee claims by public entity employers, as well as analyze coverage limitations and other outstanding coverage issues relating to employee claims.

The panel will discuss current and emerging issues involving risk management and liability coverage for public entities in relation to claims made by employees of public entities, including coverage issues for such claims under various standardized insurance liability policies and MOCs. 
In addition to discussion of the pertinent issues, the panel will discuss real world examples of useful risk management practices which have been implemented by public entities in relation to such risks. The panel will also discuss the effects of current world events associated with the ongoing spread of coronavirus disease (“COVID-19”), as the COVID-19 pandemic is dramatically affecting coverage issues related to employee claims. 
II. OVERVIEW OF AVAILABLE LIABILITY COVERAGE WHICH MAY BE IMPLICATED BY EMPLOYEE CLAIMS BY PUBLIC ENTITY EMPLOYERS:

Employee claims by public entity employers are not new.  For decades, insurance companies (and now in some cases JPAs) have been fielding employee claims.  
Historically, such claims have implicated four types of coverages: commercial general liability (CGL) coverage, employment practices (EPLI) coverage, employee benefits liability (EBL) coverage and employer liability coverage as part of a workers compensation policy.
A. Commercial General Liability (CGL) Coverage
Claims by employees can potentially be framed as “bodily injury” or “property damage” claims, given the prevalence of these two forms of coverage in most standardized CGL policies.  
1. Limited Application Of Bodily Injury Coverage With Respect To Discrimination, Harassment And Emotional Distress Claims.
The insuring term “bodily injury” is often defined by most forms in terms of physical injury and/or sickness.  Under such forms, “bodily injury” does not include emotional or mental injuries which are not coupled with physical injury.  (See Upsani v. State Farm General Ins. Co., (2014) 227 Cal.App.4th 509, 521-522 [“The cases overwhelmingly hold that the phrase ‘bodily injury, sickness or disease’ is plain and unambiguous and that coverage under the bodily injury clause is limited to physical injury to the body and does not include nonphysical, emotional or mental harm.”]; AIM Ins. Co. v. Culcasi, (1991) 229 Cal.App.3d 209, 220 [“Given the clear and ordinary meaning of the word ‘bodily,’ we find the term ‘bodily injury’ unambiguous. It means physical injury and its consequences. It does not include emotional distress in the absence of physical injury.”].)  

As such, the standardized “bodily injury” requirement would not provide coverage for sexual misconduct which did not include or involve physical injury or contact to the victim (i.e. verbal sexual harassment, stalking, etc.)
  However, other coverages which can be triggered without a “bodily injury” (i.e. “personal injury” coverages) may apply.
Additionally, standardized language in CGL liability policies restrict “bodily injury” coverage to injuries caused by an “occurrence,” which is generally defined as an “accident.”
 
In California, the courts have repeatedly emphasized that the insuring term “accident” refers to the conduct of the insured for which liability is sought to be imposed – not on the insured’s expectation of harm or injury.  (Liberty Surplus Ins. Corp. v. Ledesma & Meyer Construction Co., Inc. (2018) 5 Cal.5th 216, 221; Delgado v. Interinsurance Exchange of Automobile Club of Southern California, (2009) 47 Cal.4th 302, 304; State Farm Gen. Ins. Co. v. Frake, (2011) 197 Cal.App.4th 568, 579; Collin v. Am. Empire Ins. Co., (1994) 21 Cal.App.4th 787, 810; Merced Mut. Ins. Co. v. Mendez, (1989) 213 Cal.App.3d 41, 50; Commercial Union Ins. Co. v. Superior Court, (1987) 196 Cal.App.3d 1205, 1209; Royal Globe Ins. Co. v. Superior Court, (1986) 181 Cal.App.3d 532, 537-538). 

As a result, where the activity of the insured for which liability is sought to be imposed involves purposeful, deliberate conduct, there is no “accident,” even if the consequences of the conduct are unexpected or unintended by the insured.  (Collin, supra, 21 Cal.App.4th at 805; Chatton v. Nat’l Union Fire Ins. Co., (1992) 10 Cal.App.4th 846; see also Commercial Union, supra, 196 Cal.App.3d at 1209; Loyola Marymount Univ. v. Hartford Acc. & Indem. Co., (1990) 219 Cal.App.3d 1217, 1224; Dyer v. Northbrook Prop. & Cas. Ins. Co., (1989) 210 Cal.App.3d 1540, 1547; Modern Development Co. v. Navigators Ins. Co., (2003) 111 Cal.App.4th 932, 943 [alleged failure to comply with antidiscrimination laws relating to access for the disabled did not allege an “accident”].)
2. Injury To Employee Exclusions.
CGL policies typically exclude injuries to employees which occur in the course of employment.  For example, a typical such exclusion provides that coverage does not apply to “bodily injury to . . . [a] and employee of the insured arising out of and in the course of [e] employment by the insured.”  The primary reason for such an exclusion is that such injuries are typically subject to the exclusive remedy of workers compensation coverage under California Labor Codes § 3600, et seq.  
However, the injury to employee exclusion  only applies to the employees of the employer sought to be held liable and does not preclude coverage for an entity seeking coverage as an additional insured under the named insured’s policy.  Cal-Farm Ins. Co. v. Fireman’s Fund Ins. Co., (1976) 54 Cal.App.3d 708, 712; Indemnity Ins. Co. v. Pacific Clay Products Co., (1970) 13 Cal.App.3d 304.
3. Other Common Exclusions In CGL Policies
a. Claims Covered By Workers’ Compensation Laws

CGL policies typically preclude coverage for bodily injury claims which are covered by Workers’ Compensation Laws as such claims are compensable only by way of the exclusive remedy of Workers’ Compensation proceedings.   Such an exclusion will apply regardless of whether an employee actually recovers benefits under Workers’ Compensation laws.  Bailey v. Interinsurance Exchange, (1975) 49 Cal.App.3d 399, 401-402; Culligan v. State Comp. Ins. Fund (2000) 81 Cal.App.4th 429, 439.
b. Intentional Injury Exclusions

CGL policies typically preclude coverage for liability for intentional injury whereas such injury is “expected or intended from the standpoint of the insurer.”  Under California law, injuries are “expected or intended” if the insured subjectively expects or intends injury to occur.  (Shell Oil v. Winterthur Swiss, (1993) 12 Cal.App.4th 715, 747; Armstrong World Indus. v. Aetna Cas. & Sur. Co., (1996) 45 Cal.App.4th 1, 69 [subjective test for application of “expected or intended” exclusion to asbestos-related bodily injury claims]; Zelda, Inc. v. Northland Ins. Co., (1997) 56 Cal.App.4th 1252, 1261 [“Thus, injuries that are planned or believed to be substantially certain by the insured are ‘intended’ or ‘expected.”].)

B. Employment Practices Liability (EPLI) Policies

Employee claims have also been framed as claims under common forms of EPLI policies. There are several notable restrictions on EPLI coverage.
1. Scope Of Coverage In Relation To Specific Employment-Related Claims 
EPLI coverage is generally written to provide coverage for enumerated “wrongful employment practices” or “wrongful employment acts” directed against former, existing and prospective employees.  For example, the wrongful “employment practices” enumerated by the ISO CGL EPLI endorsement include “harassment, coercion, humiliation or discrimination” based on the employee’s “marital status, medical condition, gender, age, physical appearance, … pregnancy, sexual orientation or preference; or any other protected class or characteristic established by any federal, state or local statues, rules or regulations” as well as “personal injury” arising from such wrongful “employment practices.”
 Those enumerations limit the scope of coverage of the policy in relation to specific employment-related claims. 
2. “Loss” Limitation
EPL policies frequently require that an insurer pay for “loss”, a term defined to include both defense costs and certain compensatory damages, such as front pay and back pay.  California Dairies Inc. v. RSUI Indemnity Co., (E.D.Cal. 2009) 617 F. Supp 2d 1023, 1029.  In addition, the definition of a “loss” frequently will state that it does not include “… restitution and disgorgement.”  Claims for unpaid wages and overtime constitute claims for “restitution.” Cortez v. Purolator Air Filtration Products Co., (2000) 23 Cal.4th 163, 177-178.  Furthermore, liability for restitution is also not insurable under California law.  As the court explained in Bank of the West v. Superior Court, (1992) 2 Cal.4th 1254, 1266, “it is well established that one may not insure against the risk of being order to return money or property that has been wrongfully acquired … .”  Id. at 1266 (emphasis added). The Bank of the West court, citing Jaffe v. Cranford Ins. Co., (1985) 168 Cal.App.3d 930, further explained the basis for the public policy prohibition against insurance for restitution: “[t]he public policy rationale that underlies these holdings, explicitly or implicitly, is this:  when the law requires a wrongdoer to disgorge money or property acquired through a violation of the law, to permit the wrongdoer to transfer the cost of disgorgement to an insurer would eliminate the incentive for obeying the law.  Otherwise, the wrongdoer would have retained the proceeds of his illegal acts, merely shifting his loss to an insurer.”  Bank of the West, supra, 2 Cal.4th at 1267, 1269 (emphasis added).
Consequently, claims for unpaid wages and overtime, and claims for reimbursement of business expenses typically will amount to claims for reimbursement of allegedly wrongfully withheld sums.  Therefore, the claims for reimbursement of those expenses are not within the definition of “loss” as they both constitute “restitution” and are otherwise uninsurable under applicable law. 
3. “Claims Made And Reported” Coverage
EPLI policy forms may provide for “claims made and reported” type coverage requiring that the claim be made against the insured and reported to the insurer during the policy period or within a specified grace period, regardless of when the act itself occurred. KPFF, Inc. v. California Union Ins. Co., (1997) 56 Cal.App.4th 963, 972. "Claims made" policies developed as a means for insurers to "reduce their exposure to an unpredictable and lengthy `tail' of lawsuits." Id.
The definition of "claim" under an EPL policy may include "a charge of discrimination or similar complaint or pleading filed with the Equal Opportunity Commission (EEOC) or similar governmental regulatory body" (such as California's Department of Fair Employment and Housing).

4. “Burning Limits” Issues
Where they do appear, nontraditional burning limits policies create a unique relationship between the parties to an insurance policy, as the limits of liability of the policy are reduced with each payment of defense-related expense.

Because the definition of “loss” includes defense costs, such defense costs serve to reduce the limit of liability under an EPL policy.  In addition, many such policies contain deductibles or self-insured retentions which are the responsibility of the insured.
5. Consent To Settle Provisions
Some EPL policies require that an employer consent to any settlement.  However, if the employer does not consent, liability of the insurer is often limited to the amount of the proposed settlement.
6. Common Exclusions in EPL Policies.

a. Fraudulent Or Malicious Acts
A common exclusion in EPLI policies precludes coverage for fraudulent and/or malicious acts.
b. Liability For Workers’ Compensation And Other Employment Benefits

A typical exclusion provides that there is no coverage for an employer’s obligations under Workers’ Compensation, disability benefits or unemployment compensation, or any similar law.

c. Alleged Violations Of Specific Laws

EPL policies may include or preclude coverage for specific violations of certain enumerated federal and state laws, such as the following: 
-
Title VII of Civil Rights Act of 1964;

-
Age Discrimination in Employment Act (ADEA);

-
Americans with Disabilities Act (ADA) (other than failure to provide 



requested accommodations to disabled employees);

-
Equal Pay Act;

-
Pregnancy Discrimination Act of 1978;

-
Immigration Reform and Control Act of 1986;

-
Family and Medical Leave Act of 1993;

-
Genetic Information Nondiscrimination Act of 2008; and 
-
state or local statutes, rules, or regulations concerning the same acts or omissions.
However, violations of other statutes which are not specifically enumerated fall outside the coverage. These include the Fair Labor Standards Act, The Employee Retirement Income Security Act (ERISA), The National Labor Relations Act (NLRA), The Occupational Safety and Health Act (OSHA), and The Consolidated Omnibus Reconciliation Act of 1983 (COBRA).
Another version of such an exclusion in certain EPLI forms precludes coverage for damages arising out of a "violation of any of the responsibilities, obligations or duties imposed by...Fair Labor Standards Act...and any amendments thereto or any similar provisions of any federal, state, or local statutory or common law."

In Tritech Software Systems v. U.S. Specialty Ins. Co., (2010) WL, 5174371 (C.D. Cal. 2010), the Court held that an exclusion precluding coverage for violations of laws applicable to employers precluded coverage not only for claims based on the listed statutes, but also for violations of any comparable state and local laws. In so holding, the court explained that the "purpose of the FLSA exclusion is to prevent insurance coverage for claims alleging certain labor law violations, whether under federal or state law." (Id. at *6.) The court further held that the claims for failure to pay overtime under Cal. Labor Code § 510 are "similar to FLSA provisions that likewise address when and how much overtime must be paid and what remedies are available when the employer fails to comply. . . . Plaintiffs assertions that the California Labor Code and FLSA overtime wage provisions differ in certain respects is unavailing because the plain meaning of `similar' is satisfied: the provisions need not be identical." Likewise, claims for failure to provide adequate meal and rest breaks were also held to be "similar" to FLSA implementing regulations that also required compensation for certain rest periods and thus were also excluded. Id. In addition, a Business and Professions Code § 17200 cause of action based on a failure to provide overtime and meal and rest breaks was also excluded based on its "similarity" to the FLSA. (Id. at *7)
However, in California Dairies Inc. v. RSUI Indem. Co., (E.D. Cal. 2009) 617 F.Supp.2d 1023, the policy similarly excluded claims under the FLSA or "any similar provision of federal, state or local statutory law or common law," but the court found that not all claims under the California Labor Code were excluded because they were sufficiently different from their FLSA counterpart. For example, the policy exclusion was not triggered by the claim alleging failure to reimburse employees for costs incurred to acquire and maintain company-required uniforms (Labor Code § 2802); the claim alleging that the insured failed to comply with itemized wage statement requirements (Labor Code §§ 226, 1 174(d), and 1174.5); nor the claim alleging that the insured failed to pay wages to employees clue at termination (Labor Code §§ 201, 202, and 203). (Id. at 1045-47).
C. Employee Benefits Liability (EBL) Coverage

Employee claims have also been framed as claims under common forms of EBL policies. There are several important restrictions on EBL coverage, notably the following: 
1. Scope Of Coverage In Relation To Management Of Employee Benefit Program
EBL policies provide coverage to an employer for errors or omissions in the employer’s administration of its employee benefit program(s). Therefore, EBL coverage would pay for the benefits that would have been payable under the employee benefit program but for the employer’s error.
Although this form of coverage applies to a wide range of employee benefits, it has limited applicability to workplace discrimination claims due to its narrow scope.
2. Relation To Duties Under ERISA
Many confuse EBL insurance with fiduciary liability insurance. While there are some similarities, EBL insurance is designed to protect businesses from errors and omissions in a wide range of plans. Fiduciary liability insurance, on the other hand, aims to protect businesses only from Employee Retirement Income Security Act (ERISA) exposure in connection with specifically designated plans that result from a wrongful act.
Fiduciary liability insurance is broader than an EBL policy, as it covers not only administrative errors and omissions, but also liability for a fiduciary duty breach from negligent acts in the administration of employee benefit plans. Also, many EBL insurers specifically exclude any claims resulting from ERISA violations. As a result, EBL insurance helps protect insureds from mistakes made during the administration of benefits.
3. “Loss” Limitation
EBL policies frequently require that an insurer pay for “loss.” Please see the “Loss” Limitation subsection under EPLI Policies, subsection 2 (above) for more information.
4. “Burning Limits” Issues
Where they do appear, nontraditional burning limits policies create a unique relationship between the parties to an insurance policy, as the limits of liability of the policy are reduced with each payment of defense-related expense.

Because the definition of “loss” includes defense costs, such defense costs serve to reduce the limit of liability under an EPL policy.  In addition, many such policies contain deductibles or self-insured retentions which are the responsibility of the insured.
5. Consent To Settle Provisions
Some EBL policies requires that an employer consent to any settlement.  However, if the employer does not consent, liability of the insurer is often limited to the amount of the proposed settlement.
D. Employers Liability Coverage

Employee claims have also been framed as claims under common forms of employer liability policies. Insurance Code § 11750.1(f) defines “employers liability insurance” as: “insurance of any liability of employers for injuries to, or death of, employees arising out of, and in the course of, employment when this insurance is incidental to, and written in connection with, the workers' compensation insurance issued to the same employer and covering the same employer interests.”

Employers liability insurance protects employers against lawsuits by employees who are injured in the course of employment but whose injuries are not compensable under workers’ compensation laws. (La Jolla Beach & Tennis Club, Inc. v. Industrial Indem. Co. (1994) 9 Cal.4th 27, 36.) Employers liability insurance also indemnifies employers against civil lawsuits brought by employees. (La Jolla Beach & Tennis Club, Inc. v. Industrial Indem. Co., supra, 4 Cal.4th at 36.)
The key feature of employers liability insurance is the employment relationship required between the insured and the injured employee before the policy affords coverage. (Producers Dairy Delivery Co. v. Sentry Ins. Co., supra, 41 Cal.3d at 917.) Employers liability insurance designating a corporation as the “named insured” does not automatically cover the corporation’s officers, directors and employees individually. (Republic Indem. Co. v. Schofield (1996) 47 Cal.App.4th 220, 226-227 [designation of law firm as named insured did not extend coverage to firm’s officers and directors sued individually for wrongful discharge and gender discrimination].)
1. Coverage Provided

Employers liability insurance policies typically state that they apply “to bodily injury by accident or bodily injury by disease.” Therefore, only claims alleging bodily injury are potentially covered under a common form of employers liability insurance. Additionally, any alleged bodily injury under the employers liability insurance usually “must arise out of and in the course of the injured employee’s employment by [the insured]” and the “employment must be necessary or incidental to [the insured’s] your work....”

The common form of the policy typically obligates insurers to “pay all sums you legally must pay as damages because of bodily injury to your employees, provided the bodily injury is covered by this Employers Liability Insurance.” 
The damages included under those that must be paid often include distinct categories of damages. First, those “[f]or which you are liable to a third party by reason of a claim or suit against you by that third party to recover the damages claimed against such third party as a result of injury to your employee.” These damages would be sought in an action where the injured employee sues a third-party who may be liable for the employee’s injuries and that third-party files a cross-complaint against the employer. 

Second, damages “[f]or care and loss of services.” These damages would potentially be claimed by a spouse of an employee injured at the workplace can sue the employer if the employee’s injuries result in the loss of a family relationship or loss of services provided by the employee.

Third, damages “[f]or consequential bodily injury to a spouse, child, parent, brother or sister of the injured employee; provided that these damages are the direct consequence of bodily injury that arises out of and in the course of the injured employee’s employment by you.” These damages would be potentially be claimed where a family member suffers injuries that occurred while caring for the injured employee. 

Fourth, damages “[b]ecause of bodily injury to your employee that arises out of and in the course of employment, claimed against you in a capacity other than as employer.” These damages would potentially be claimed where the employer and employee have more than one relationship such as where an employee is injured by a product that the employer manufactured so the employer could be liable both as an employer and as a manufacturer. (Douglas v. E & J Gallo Winery (1977) 69 Cal.App.3d 103, 108-113.)
2. Three Notable Common Exclusions

The three most common exclusions are the exclusions for:

 LISTNUM OutlineDefault\l 3 
“Any obligation imposed by a worker’s compensation, occupational disease, unemployment compensation, or disability benefits law, or any similar law.”

 LISTNUM OutlineDefault\l 3 
“[b]odily injury intentionally caused or aggravated by you.”

 LISTNUM OutlineDefault\l 3 
“Damages arising out of coercion, criticism, demotion, evaluation, reassignment, discipline, defamation, harassment, humiliation, discrimination against or termination of any employee, or any personnel practices, policies, acts or omissions.”
3. Interaction With Workers’ Compensation

Employers liability insurance is not specifically aimed at employment practices but acts as an extension to basic workers’ compensation coverage. “[E]mployers’ liability insurance is traditionally written in conjunction with workers’ compensation policies, and is intended to serve as a ‘gap-filler,’ providing protection to the employer in those situations where the employee has a right to bring a tort action despite the provisions of the workers’ compensation statute or the employee is not subject to the workers’ compensation law.” (Producers Dairy Delivery Co. v. Sentry Ins. Co., supra, 41 Cal.3d at 916.)

Employers liability insurance is usually written as a separate coverage (“Part II”) in Workers’ Compensation Insurance policies. (See Cal. Ins. Code § 108; Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 914; Culligan v. State Comp. Ins. Fund (2000) 81 Cal.App.4th 429, 439 [Employers liability insurance covers situations where the employee, while not “excluded” from workers’ compensation system, is not required to use it exclusively].)

The coverages provided by Workers’ Compensation Insurance and by employers liability insurance are mutually exclusive. (Producers Dairy Delivery Co. v. Sentry Ins. Co., supra, 41 Cal.3d at 916.)

4. Situations In Which An Employee Can Sue An Employer Even If Workers’ Compensation Benefits Are Recoverable

Labor Code § 3602 specifies three situations, and Labor Code §4558 a fourth, in which an employee can sue an employer even if workers' compensation benefits would be recoverable from that employer.

First, the employee’s injury or death was proximately caused by a willful physical assault by the employer. (Cal. Labor Code § 3602(b); see Fermino v Fedco, Inc. (1994) 7 Cal.4th 701, 720 [Labor Code § 3602(b) codifies judicially originated exception to exclusivity rule for employer's assault and fraudulent concealment]; Herrick v Quality Hotels, Inns & Resorts, Inc. (1993) 19 Cal.App.4th 1608, [employee could recover both workers' compensation benefits from employer and maintain a damages action against employer for authorizing or ratifying assault by co-employee].)

Second, the employee’s injury was aggravated by the employer's fraudulent concealment of the existence of the injury and its connection with the employment. (Cal. Labor Code § 3602(b); see Johns-Manville Prods. Corp. v. Superior Court (1980) 27 Cal.3d 465, 477 [employee sufficiently alleged a cause of action for aggravation that is not barred by the exclusive remedy rule where his employer fraudulently concealed from him, and from doctors retained to treat him, that he was suffering from an asbestos-related illness, thereby preventing him from receiving treatment and inducing him to continue working in hazardous conditions].)

Third, the employee’s injury or death is proximately caused by a defective product manufactured by the employer and sold, leased, or otherwise transferred for valuable consideration to an independent third person, and the product is thereafter provided for the employee's use by a third person. (Cal. Labor Code § 3602(b).)

Fourth, the employee’s injury or death is proximately caused by the employer's removal of, or failure to install, a point-of-operation guard on a power press, and the removal or failure to install is specifically authorized by the employer under conditions known by the employer to create a probability of serious injury or death. (Cal. Labor Code § 4558; see LeFiell Mfg. Co. v Superior Court (2012) 55 Cal.4th 275, 286 [when power press injury is not fatal, remedy is restricted to injured worker alone; spouse's loss of consortium claim dismissed].)
III. CONTRACTUAL AND PUBLIC POLICY LIMITATIONS ON COVERAGE AS APPLIED TO EMPLOYEE CLAIMS (DEFENSE/INDEMNITY)

Several notable contractual and public policy limitations on coverage as applied to employee claims warrant more in-depth analysis.
A. Wrongful Termination And Sexual Harassment Claims

Sex-related insurance liability claims are not new.  For decades, insurance companies (and now in some cases JPAs) have been fielding claims based on molestation, rape, sexual harassment, and the transmission of communicable diseases.  Historically, such claims are framed as “bodily injury” claims. 

Given the nature of the claims, two issues typically arise: (1)  whether such claims fall within the “occurrence” or “accident” requirement in an insuring agreement; and/or (2) whether such claims can be brought under “personal injury” or EPLI coverages. 

First, based on the legal principles outlined in the  Collin, Chatton, Loyola, Dyer, and Modern Development cases referenced above, California courts have held that an insured’s act of intentionally engaging in sexual activity with another person cannot constitute an “accident.”  (See, e.g., Mendez, supra, 213 Cal.App.3d 41, 50 [alleged sexual assault could not constitute an  “occurrence” because  “[a]ll of the acts, the manner in which they were done, and the objective accomplished occurred exactly as appellant intended….”];  Quan, supra, 67 Cal.App.4th 583, 596 [“negligence-based” causes of action in relation to alleged sexual assault did not satisfy “occurrence” requirement because “‘[n]egligent” or not, in this case the insured’s conduct alleged to have given rise to claimant’s injuries is necessarily non‑accidental, not because any ‘harm’ was intended, but simply because the conduct could not be engaged in by ‘accident.’….  Yet even if a jury was to find that the insured was mistaken in his belief as to whether the claimant ‘consented’ to the touching, embracing, kissing or sexual intercourse, there was still no additional happening constituting an ‘accident’ which caused the injuries.  The other party's consent, or the lack thereof, cannot change the nature of the insured's deliberate acts. ”].)

If the conduct of the party committing the sexual misconduct is not an “accident,” then the “occurrence” requirement is not satisfied for the vicariously-liable insured.  (See Dyer v. Northbrook Property & Casualty Ins. Co., (1989) 210 Cal.App.3d 1540, 1551 [rejecting argument that insured’s liability for wrongful termination satisfied “occurrence” requirement where it was only liable under respondeat superior because where the coverage issue was the meaning of “occurrence,” the “issue was not who the policy insured but what harmed it covered.”]; State Farm Fire & Casualty Co. v. Ezrin, (N.D.Cal. 1991) 764 F.Supp. 153, 156 [“occurrence” requirement under parents' homeowner's policy precluded coverage for non-consensual sexual assault by son at his college fraternity]; Fire Ins. Exch. v. Altieri, (1991) 235 Cal.App.3d 1352, 1359  [coverage under parents’ homeowner's policy precluded for intentional assault committed by their teenager against a schoolmate].)

However, if intentional sexual conduct combines with an outside, unforeseen event to cause injury – i.e. transmission of a communicable disease –  this may satisfy the “occurrence” requirement.  (See State Farm Fire & Cas. Co. v. Eddy, (1990) 218 Cal.App.3d 958, 972 [claims that insured transmitted herpes virus to claimant could potentially satisfy “occurrence” requirement because “although he performed an intentional act in having intercourse with Greenstreet, the causal factor for the injury, his infection with the herpes virus and its transmission to Greenstreet, was unexpected, unforeseen, and independent of the intentional conduct.”].) 

Also, the tort of “negligent hiring/supervision” may satisfy the “occurrence” requirement in some cases.  (See Liberty Surplus Ins. Corp. v. Ledesma & Meyer Construction Co., Inc. (2018) 5 Cal.5th 216, 221; Minkler v. Safeco Ins. Co. of Am., (2010) 49 Cal.4th 315 [while not addressing “occurrence” issue, holding that parents’ alleged negligent failure to prevent molestation by son was not “intentional” conduct for purposes of intentional act exclusion]; see also Westfield Ins. Co. v. TWT, Inc., (N.D.Cal. 1989) 723 F.Supp. 492, 495 [holding “[n]egligent supervision could constitute an ‘occurrence’ under the policy language.”]; Fireman's Fund Ins. Co. v. National Bank for Cooperatives, (N.D.Cal.1994) 849 F.Supp. 1347, 1367–68.

Second, newer trends in sex-related claims do not necessarily involve physical touching and could implicate “personal injury” arising out of several enumerated torts or offenses.
  Because the enumerated offenses are framed in generic terms, California courts have emphasized “they should be construed broadly to encompass all specific torts which reasonably could fall within the general category.”  (Fibreboard Corp. v. Hartford Acc. & Indem. Co., (1993) 16 Cal.App.4th 492, 515).

The “personal injury” offenses most likely applicable in sexual misconduct situations are the “invasion of right to privacy” offenses.  Under California law, there are four types of violations of the right of privacy that are actionable in tort: (1) intrusion upon the plaintiff’s seclusion or solitude or into his private affairs; (2)public disclosure of embarrassing private facts about the plaintiff; (3) publicity which places the plaintiff in a false light in the public; and (4) appropriation, for the defendant’s advantage, of the plaintiff’s name or likeness.  Such offences may come into play in cases of stalking, sexual harassment and transmission/republication of sexually explicit materials (e.g. “sexting”). (Lugosi v. Universal Pictures, (1979) 25 Cal.3d 813, 819; Fibreboard Corp. v. Hartford Accident & Indem. Co., (1993) 16 Cal.App.4th 492, 514).  

One of the primary issues with EPLI coverage in relation to sexual misconduct claims is whether the claims necessarily involve “intentional” conduct such that coverage would be excluded under the “Intentional Act” exclusion
 and/or Insurance Code §533.  Courts addressing the issue have held that the injury from certain sexual harassment claims are not necessarily “intentional” where there is evidence that the victim may have consented to the treatment.  (See Markel Am. Ins. Co. v. G.L. Anderson Ins. Servs., Inc., (E.D.Cal. 2010) 715 F.Supp.2d 1068, 1078-79 [“With respect to Cole's harassment claim, defendants present evidence that Anderson believed the conduct at issue was welcome. Specifically, Cole engaged in much of the conduct complained of and referred to herself as a ‘bitch’ and ‘whore’ prior to Anderson's use of those terms…. Accordingly, the court cannot conclude as a matter of law that defendants intentionally or willfully harassed … Cole.”]; see also Richard A. Lesser v. State Farm Fire & Cas. Co.,  (C.D.Cal. 1996) 1996 WL 339854, *7-8  [unpublished case holding that sexual harassment claim was not necessarily intentional where insured presented evidence that he believed the relationship was consensual]; David Kleis, Inc. v. Superior Court, (1995) 37 Cal.App.4th 1035, 1050 [“a claim of sexual misconduct may give rise to a potential defense of consent or mistaken belief in the right to engage in the conduct, thus negating any intent to sexually harass or discriminate against the victim. The fact that the victim construed the activity as sexual misconduct, and filed a claim on that basis, does not preclude a jury from finding that no sexual harassment took place”].)
Additionally, even with respect to claims of sexual harassment and discrimination claims involving intentional conduct, Insurance Code §533 only bars indemnification for such claims and not a defense against such claims.  (See Downey Venture v. LMI Ins. Co. (1998) 66 Cal.App.4th 478, 507-08 [notwithstanding fact that malicious prosecution was a necessarily “willful” act under §533 such that indemnification was barred as a matter of law, insurer’s express promise to provide “personal injury” liability coverage for malicious prosecution required insurer to provide defense coverage against such claims].)  Therefore, even though EPLI coverage forms list various “wrongful employment practices” which are necessarily “willful” and for which there can be no indemnity coverage as a matter of California public policy, the contractual promise to provide such coverage would require the party promising to provide EPLI coverage to defend against such claims.

B. Employee Misclassification Claims

The federal Fair Labor Standards Act (FLSA) establishes legal requirements for minimum wage and overtime pay among other worker rights. However, actual coverage depends on the worker’s employment classification. Businesses accused of misclassifying employees or workers can face wage and hour claims. 
Misclassification generally occurs in two ways: first, when an employee is entitled to be paid for all overtime worked but does not receive that pay due to a misclassification; or second, when an employee is misclassified as an independent contractor when they are in fact an employee and are thus denied the California Labor Code protections and pay that comes with employee status.
However, certain statutes and regulations imposing obligations on employers to pay employees for overtime and missed meal periods have been held inapplicable to public entities. (Morales v. 22nd Dist. Agric. Assn. (2016) 1 Cal.App.5th 504, 542-544 [District exempt from Labor Code § 510 overtime statute under Sovereign Powers rules]; Cal. Correctional Peace Officers Assn. v. State of California (2010) 188 Cal.App.4th 646, 653 [Labor Code § 512 requiring pay for missed meal periods inapplicable to State correctional officers]; Johnson v. Arvin-Edison Water Storage Dist. (2009) 174 Cal.App.4th 729, 738-789 [provisions of labor code regarding overtime and meal breaks and ICW Wage Order no. 17 inapplicable to water district]) Restitution/Wage & Hour Claims (Overtime, Expense Reimbursement)
Under California law, insurance policy exclusions which preclude coverage for intentional acts, as well as the preclusion of coverage for “willful” acts stated in Insurance Code § 533, do not apply to preclude coverage for an insured’s vicarious liability. (See, Fed. Ins. Co. v. Steadfast Ins. Co., (2012) 209 Cal.App.4th 668, 680-681 [holding that an exclusion for injuries “caused by or at the direction of the insured” and Section 533 “do not apply here, … because the … complaint included allegations that the [] defendants could be found liable on a theory of vicarious liability as well as for their own acts.”].)  In this respect, the California Supreme Court has expressly held that “[n]either Insurance Code section 533 nor related policy exclusions for intentionally caused injury or damage preclude a California insurer from indemnifying an employer held vicariously liable for an employee’s willful acts.” (Lisa M. v. Henry Mayo Mem. Hosp., (1995) 12 Cal.4th 291, 305 n.9, and collecting cases]; Arenson v. Nat’l. Auto. & Cas. Ins. Co., (1955) 45 Cal.2d 81, 84 [“Section 533 of the Insurance Code, which codifies the general rule that an insurance policy indemnifying the insured against liability due to his own willful wrong is void as against public policy, has no application to a situation where the [insured] is not personally at fault.”].) 

With respect to the question of “willfulness”, because ill will or intent is a necessary element of a claim for “retaliation”, a finding in favor a plaintiff bin such a case, by definition, establishes the “wrongfulness” of the defendants’ conduct, and thus the applicability of any exclusions precluding coverage for any willful or intentional act or omission. (See, e.g., Markel Am. Ins. Co. v. G.L. Anderson Ins. Servs., Inc., (E.D.Cal. 2010) 715 F.Supp.2d 1068, 176; B & E Convalescent Ctr. v. State Comp. Ins. Fund, (1992) 8 Cal.App.4th 78, 99 [“Under any reasonable criterion, a termination in violation of [] public policies must be held wrongful as a matter of law.”] [emphasis in original].) 

In addressing claims for retaliation on account of complaints of sexual discrimination under Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681(a), the United States Supreme Court in Jackson v. Birmingham Bd. Of Educ., (2005) 544 U.S. 167, observed that “[r]etaliation against a person because that person has complained of  sex discrimination is another form on intentional sex discrimination encompassed by Title IX’s private cause of action. Retaliation is, by definition, an intentional act.  . . . . Moreover, retaliation is discrimination ‘on the basis of sex’ because it is an intentional response to the nature of the complaint: an allegation of sex discrimination.” (Id. at 173-174; Ollier v. Sweetwater Union High School Dist., (9th Cir. 2014) 768 F.3d 843, 868.)  

The reasoning of the Court as stated in Jackson is equally applicable to claims for retaliation under other State and Federal statutory laws: to qualify as “retaliation”, there must be a casual linkage between the state of mind or intention by the defendant to undertake some adverse action against the plaintiff and that doing so was on account of the plaintiff’s having engaged in some protected conduct—for instance, reporting or complaining of harassment, discrimination, or other conduct which violates public policy or law.  In order to do so, the defendant must have been aware of the plaintiff’s having engaged in protected conduct. As the California Supreme Court stated in Yanowitz v. L’Oreal USA, Inc., (2005) 36 Cal.4th 1028, in addressing discrimination claims under California’s Fair Employment and Housing Act (“FEHA”), “[a] person cannot retaliate against someone for activity the person does not know about.” (Id. at 1072.) Since the imposition of liability for retaliation requires a finding that the adverse action was motivated by retaliatory intent on account of conduct of the plaintiff of which the defendant was aware, it follows that a finding in favor of a plaintiff on a claim for retaliation necessarily establishes that the defendant’s conduct was intentional or willful. 

As the courts in B & E Convalescent Center and Markel both stated, because of the volitional or mental intention necessary to a claim for “retaliation”,  “[a] termination in violation of FEHA or public policy can ‘only be established by evidence of an employer’s motive and intent to violate or frustrate the law(s) declaring or establishing fundamental public policy.” (B & E Conv. Ctr., supra, 8 Cal.App.4th at 99; Markel, supra, 715 F.Supp.2d at 1077 [emphasis in both opinions original].) 

C. Injunctive/Equitable Relief (Job Reinstatement, Injunction Against Future Discriminatory Practices)
There are often a number of forms of equitable relief available in the context of coverage claims by employees. 

An injunction against the employer against future wrongful employment practices seeks to bind the employer to the holding going forward by making it a violation for them to once again engage in the same wrongful employment practices that led to the initial violation. The cost of complying with equitable relief normally does not constitute “damages” within the meaning of a liability insurance policy or an MOC. (Cutler-Orosi Unified School Dist. v. Tulare County School Etc. Authority (1994) 31 Cal.App.4th 617, 629-630.)
On the one hand, reinstatement seeks to provide a remedy for the wronged employee to reobtain their old job position. The California Department of General Services establishes rules and regulations governing mandatory and permissive reinstatement. When it is found to exist, the mandatory reinstatement right entitles an employee to return to their former position with all of their status and rights they had before vacating it. To have mandatory reinstatement rights, the employee must be in a circumstance covered by a reinstatement statute and meet all legal requirements necessary for reinstatement. Additionally, a number of reasons for temporary separation can allow employees mandatory reinstatement rights to their former positions. These reasons include employees returning from training and development assignments, temporary and limited-term appointments with prior permanent civil service status; rejection on probation, with prior permanent civil service status; military leave; leaves of absence; disability retirement; non-industrial disability insurance (NDI); industrial disability leave (IDL); and exempt appointments.

On the other hand, permissive reinstatement is a privilege and not a mandatory right that allows employers to re-employ a former employee without having to have that employee re-compete for the position.

D. Public Policy Limitations As Applied To Coverage Under An MOC
1. Whether Or Not Indemnification For “Damages” Under A MOC Would Encompass A Punitive Damages Award

A question that can arise in connection with coverage under a memorandum of coverage is whether and under what circumstances such coverage can apply to an award of punitive damages and/or other statutory penalties.

As an initial matter, as with any other contract, since an MOC is a contract, it  “must be so interpreted as to give effect to the mutual intention of the parties as it existed at the time of contracting, so far as the same is ascertainable and lawful.”  (Civil Code § 1636.)  Also, by operation of Civil Code § 1638, that mutual intent is determined by “the language of a contract … if the language is clear and explicit, and does not involve an absurdity.”   Additionally, when interpreting contracts the courts employ the “ordinary and popular” understanding of the terms used except in circumstances where the contract itself employs a “technical” or “special” meaning of the terms used therein, such that “technical” or “special” meaning applies.  (See Civ. Code § 1644.)
Applying these interpretive principles, an MOC written to provide coverage for “damages” awarded against a member without any additional qualifications (i.e. “exemplary damages” or “punitive damages”) arguably would not provide coverage for a punitive damage award or other statutory penalty.  This is because the “ordinary and popular” meaning of the term “damages,” when used in a contract and not otherwise defined therein, has been construed by the California courts to refer to “compensation” paid for a “loss” or “detriment” suffered as a consequence of “the unlawful act or omission of another”.  (AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 825 [citing Civ. Code §3281].)  Based on this definition of “damages,” there is a substantive legal argument that punitive damages, exemplary damages and/or any other statutory penalties are not really “damages” per se because they do not provide any “compensation” for any “loss” or “detriment” suffered by a plaintiff, but rather impose an additional penalty or punishment on the defendant based on their conduct.  (See, e.g., Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953, 980 [“Punitive damages, historically and by definition, are not compensation for loss.  Their sole purpose is to punish and deter the wrongful actor.”]; In re Related Asbestos Cases (N.D.Cal. 1983) 566 F.Supp. 818, 822 [“Punitive damages are not a part of a plaintiff’s remedies for harm suffered…. Unlike compensatory damages, punitive damages provide a windfall to a plaintiff.  If a plaintiff is unable to recover punitive damages, he will not suffer unrectified injury”].)  

2. California Public Policy Limitations On Indemnification Of Punitive Damage Awards Under A MOC

At the same time, several MOC’s use indemnification language which can expressly encompass “damages, including punitive or exemplary damages when not against public policy.”  Given the express language encompassing “punitive or exemplary damages” with the more general term “damages,” the interpretive question becomes when contractual indemnification for an award of exemplary or punitive damages would be “against public policy.”
a. Penal Nature Of Punitive Damage Awards
A punitive damage award under California law involves recovery for injuries which, by definition, were caused by intentional and willful conduct.  (Civ. Code §3294; Pfeifer v. John Crane, Inc. (2013) 220 Cal.App.4th 1270, 1299; Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 1228.)   In this regard, proof of “malice” justifying a punitive damages award under Civil Code §3294(c)(1) includes both “conduct which is intended by the defendant to cause injury” and “despicable conduct with a willful and conscious disregard for the rights or safety of others.”   However, with respect to the alternate “willful and conscious disregard ” prong of the “malice” definition, while it does not require proof of actual intent to cause injury, it does require proof that that: (1)  “the defendant was aware of the probable dangerous consequences of his conduct”; and, with that knowledge, the defendant “wilfully and deliberately failed to avoid those consequences.”   (Taylor v. Superior Court (1979) 24 Cal.3d 890, 895.)   As so stated, the alternate “willful and conscious disregard” punitive damages standard “requires proof that the defendant's conduct [was] ‘despicable’ and ‘willful’”.  (Lackner v. North (2006) 135 Cal.App.4th 1188, 1211; see also Mock v. Michigan Millers Mut. Ins. Co. (1992) 4 Cal. App. 4th 306, 331.)

Furthermore, punitive damages are recoverable only “for the sake of example and by way of punishing the defendant.”  (Civ. Code §3294(a); see also Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953, 980 [“[p]unitive damages, historically and by definition, are not compensation for loss. Their sole purpose is to punish and deter the wrongful actor.”]; Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1106 [“Punitive damages can be justified only as a deterrent measure or as retribution”].)  

Based on their “punitive” nature, both inside and outside the insurance context, California cases have repeatedly emphasized that “public policy prohibits indemnification for punitive damages.”  (PPG Indus., Inc. v. Transamerica Ins. Co. (1999) 20 Cal.4th 310, 317;  J.B. Aguerre, Inc. v. Am. Guarantee & Liab. Ins. Co., 59 Cal.App.4th 6, 14 (1997); see also Peterson v. Superior Court (1982) 31 Cal.3d 147, 158; City Prod. Corp. v. Globe Indem. Co. (1979) 88 Cal.App.3d 31, 35; Underwriters at Lloyd's of London v. Pac. Sw. Airlines (C.D.Cal. 1992) 786 F.Supp. 867, 869.)
 
b. Insurance Code § 533
Insurance Code § 533 provides that “an insurer is not liable for a loss caused by the wilfull act of the insured.”  Under this provision, it is well established that an insurance policy does not cover an award of punitive damages.  (See, e.g., Combs v. State Farm Fire & Cas. Co. (2006) 143 Cal.App.4th 1338, 1343; Ford Motor Co. v. Home Ins. Co. (1981) 116 Cal.App.3d 374, 382.)

However, Government Code § 990.8(c) expressly declares that “the pooling of self-insured claims or losses among entities as authorized in subdivision (a) of Section 990.4 shall not be considered insurance nor be subject to regulation under the Insurance Code.” (Southgate Recreation & Park Dist. v. Cal. Ass’n for Park & Recreation Ins. (2003) 106 Cal.App.4th 293, 297 [explaining coverage under a memorandum of coverage is not “insurance” “in the traditional sense”].) Accordingly, Insurance Code §533 would not apply to preclude indemnification of a punitive damages award under an MOC.

c. Civil Code § 1668

Civil Code § 1668 entitled “Contract contrary to policy of law” states that “[a]ll contracts which have for their object, directly or indirectly, to exempt anyone from responsibility for his own fraud, or willful injury to the person or property of another, or violation of law, whether willful or negligent, are against the policy of the law.”   While California cases have not strictly applied the broad language of § 1668 to “all contracts,” it is established that pursuant to § 1668, with the exceptions of insurance policies and other written indemnity agreements, “a party [cannot] contract away liability for his fraudulent or intentional acts….” (Health Net of California, Inc. v. Dep't of Health Servs. (2003) 113 Cal.App.4th 224, 234 [citing Gardner v. Downtown Porsche Audi (1986) 180 Cal.App.3d 713, 716]; Capri v. L.A. Fitness Int'l, LLC (2006) 136 Cal.App.4th 1078, 1084 [same]; see also Blankenheim v. E.F. Hutton & Co. (1990) 217 Cal.App.3d 1463, 1471–1472; Nunes Turfgrass, Inc. v. Vaughan–Jacklin Seed Co. (1988) 200 Cal.App.3d 1518, 1538; Gavin W. v. YMCA of Metropolitan Los Angeles (2003) 106 Cal.App.4th 662, 670–671; Werner v. Knoll (1948) 89 Cal.App.2d 474, 475–476.)  

However, the restrictions in Civil Code § 1668 have been held not to apply to indemnity contracts, including insurance policies.  (See Safeco Ins. Co. of Am. v. Robert S. (2001) 26 Cal. .4th 758, 766; State Farm Fire & Cas. Co. v. Eddy (1990) 218 Cal.App.3d 958, 967; Smoketree-Lake Murray, Ltd. v. Mills Concrete Constr. Co. (1991) 234 Cal.App.3d 1724, 1741; State Farm Fire & Cas. Co. v. Eddy (1990) 218 Cal.App.3d 958, 967.) 
This rule was first established in Lemat Corp. v. Am. Basketball Assn. (1975) 51 Cal.App.3d 267, a case involving an indemnity agreement between two professional basketball associations. In concluding that Civil Code § 1668 did not apply to indemnity agreements, the court relied upon Civil Code § 2774 which expressly authorizes “[a]n agreement to indemnify a person against an act already done … even though the act was known to be wrongful, unless it was a felony.”  (Id.at 278.)  In view of the authorization under Civil Code § 2774 for indemnification of wrongful acts including for “violations of law” other than felonies, the court held that notwithstanding the broad language of Civil Code §1668 proclaiming contracts which “exempt anyone from responsibility for … violation of law … are against the policy of the law …,” that section did not apply to indemnity agreements.  In so holding, the court reasoned that to construe it to apply “to agreements to indemnify persons against unlawful acts” would have the effect of making illegal “all agreements to indemnify against violation of the law …,” a conclusion which in turn would nullify Civil Code § 2774.

As a result, the question as to whether Civil Code § 1668 would apply to an MOC would turn on whether or not an MOC qualifies as an indemnity contract under Civil Code § 2772.  That section provides that “[i]ndemnity is a contract by which one engages to save another from a legal consequence of the conduct of one of the parties, or of some other person.”  (Hot Rods, LLC v. Northrop Grumman Sys. Corp. (2015) 242 Cal.App.4th 1166, 1178.)

Government Code § 895.4 expressly provides that pursuant to a joint powers agreement, “the public entities may provide for contribution or indemnification by any or all of the public entities that are parties to the agreement upon any liability arising out of the performance of the agreement.”   (Emphasis added.)  Consistent with this statutory grant of authority, MOCs typically are written in terms of reciprocal “indemnity” obligations between their members.  
Two (2) published decisions have concluded that MOCs issued by a joint powers authority do not qualify as “indemnity” agreements because fundamentally, there is no ultimate shifting of the risk among the members of a  joint powers authority risk pool.  (Fort Bragg Unified School Dist. v. Colonial American Casualty & Surety Co. (2011) 194 Cal.App.4th 891, 904 [“Drawing on one's own funds or reserves to pay for a loss is not indemnity.”]; Orange County Water Dist., supra, 54 Cal.App.4th 772, 776 [“A self-insurer does not contract to indemnify another, nor does the ACWA-JPIA indemnify its member agencies in the traditional sense….Because the member agency ultimately pays back to the ACWA-JPIA amounts paid out in its behalf, there has been no shifting of the risk of loss. “].)
At the same time, and even assuming that coverage under a MOC is not an indemnity agreement, the conclusion reached by the court in Lemat was that Civil Code § 1668 could not have been intended to apply to indemnity agreements as doing so would nullify Civil Code § 2774 by making all contracts to indemnify for violations of law unlawful, even those violations are not felonies.  (51 Cal.App.3d at 278.)  Applying that reasoning to coverage provided by a MOC, insofar as is written to provide indemnity for liability incurred by members and their employees while acting within the scope of their duties for” and “under [the member’s] direction and control” which could include unlawful acts, to apply Civil Code § 1668 to that agreement would, as in Lemat, render it unlawful, contrary to the authority extended under Civil Code § 2774 for indemnity agreements to embrace unlawful acts which are not felonies.  
Accordingly, under the authority of Lemat, it appears that Civil Code § 1668 is inapplicable to the contractual obligation to indemnify members under a MOC.   Furthermore, insofar as an employee of a JPA member does not have a reimbursement obligation as to the other members of the JPA, the MOC’s coverage for the employee would qualify as an indemnity contract notwithstanding the analysis in Fort Bragg and Orange County Water.
d. General California  Public Policy Precluding Indemnification Of A Punitive Damage Award
Notwithstanding the inapplicability of either Insurance Code § 533 or Civil Code § 1668, California’s public policy against indemnification for punitive damages is not limited to indemnity agreements per se, but applies to all forms of indemnification, whether by contract or indirectly by operation of law.  (See, e.g., PPG Industries, supra, 20 Cal.4th 310, 315 [insured could not shift responsibility for punitive damage award onto insurance carrier as consequential damages for breach of the implied covenant of good faith and fair dealing]; City Prod. Corp., supra, 88 Cal.App.3d 31, 42 [holding “the public policy of this state prohibits insurance covering the punitive damages levied against plaintiff” because “[t]he objective is to impose such damages in an amount which will appropriately punish the defendant” which would “be pointless if such damages could be covered by insurance.”]; see also Platt v. Coldwell Banker Residential Real Estate Servs. (1990) 217 Cal.App.3d 1439, 1444 [explaining that equitable indemnification between joint tortfeasors “is not available where it would operate against public policy”].)     

As a result, there still remains a strong, general public policy argument against the members of a JPA from being obligated to indemnify another member for a punitive damage award, regardless of whether the MOC is or is not an indemnity agreement, as doing so would defeat the punitive intent behind such an award.  In addition, doing so would allow the culpable party who, according to the judgment imposing the punitive damage award against him or her, who intentionally committed a wrong, to shift the costs of the penalty onto another party (i.e. the Named Members of the JPA) who did not commit the intentional wrong.  (See PPG Industries, supra, 20 Cal.4th 310, 316 [noting that shifting financial responsibility for punitive damage award from insurer to insured would “would violate the public policy against reducing or offsetting liability for intentional wrongdoing by the negligence of another.”].)  

e. A Public Entity’s Election To Indemnify Its Employee For A Punitive Damage Award Under Government Code §825(b)
(i) Legal Authority Of Public Entities To Elect To Indemnify Public Employees For Punitive Damages Awards
Under Government Code § 818, a public entity “is not liable for damages awarded under Section 3294 of the Civil Code or other damages imposed primarily for the sake of example and by way of punishing the defendant.”  (See also Gay-Straight All. Network v. Visalia Unified Sch. Dist. (E.D.Cal. 2001) 262 F. Supp. 2d 1088, 1110–11 [“A public entity cannot be sued under Section 1983 as a matter of law for punitive damages.”].)   The rationale behind barring punitive damage awards against a public entity is that the costs of such an award “would fall upon the innocent taxpayers.”  (State Dep't of Corr. v. Workmen's Comp. App. Bd. (1971) 5 Cal.3d 885, 888 [citing Recommendations Relating to Sovereign Immunity, No. 1—Tort Liability of Public Entities and Public Employees, 4 Cal.Law Revision Com.Rep. (Jan. 1963) p. 817].)  However, Government Code § 818’s bar against an award of punitive damages against a public entity does not apply to employees of public entities.  (See, e.g., Visalia Unified Sch. Dist., supra, 262 F.Supp.2d 1088, 1110–11; C.N. v. Wolf (C.D.Cal. 2005) 410 F.Supp.2d 894, 904.)  
When a punitive damage award is imposed against a public employee, Government Code § 825(b) authorizes the public entity-employer, in its discretion, to elect to indemnify the employee for that award based on certain criteria:
Notwithstanding subdivision (a) or any other provision of law, a public entity is authorized to pay that part of a judgment that is for punitive or exemplary damages if the governing body of that public entity, acting in its sole discretion except in cases involving an entity of the state government, finds all of the following:
(1)
The judgment is based on an act or omission of an employee or former employee acting within the course and scope of his or her employment as an employee of the public entity.

(2)
At the time of the act giving rise to the liability, the employee or former employee acted, or failed to act, in good faith, without actual malice and in the apparent best interests of the 
public 
entity.

(3)
Payment of the claim or judgment would be in the best interests of the public entity.

The general legislative purpose behind the employee indemnification provisions of § 825 is “to ensure ‘the zealous execution of official duties by public employees.’”  (In re City of San Bernardino, California (Bankr. C.D. Cal. 2017) 566 B.R. 46, 54 [citing Johnson v. State (1968) 69 Cal.2d 782, 792].)  Consistent with that purpose, the punitive damage indemnification requirements of § 825(b) allow a public entity to make “particularized, case-by-case findings” which are “individually, not generally, directed” and which “involve no broad policy considerations[.]”   (See Navarro v. Block (9th Cir. 2001) 250 F.3d 729, 732.)   When making the “particularized” findings required by § 825(b), the public entity “is not bound by the jury's findings when it makes its decision to indemnify.”  (Hernandez v. Gates (C.D Cal. 2000) 100 F.Supp.2d 1209, 1214 [quoting Cornwell v. City of Riverside (9th Cir. 1990) 896 F.2d 398, 399].) 

So long as the public entity makes this “particularized, case-by-case” determination on a good faith basis, the public entity is entitled to qualified immunity from a claim that by choosing to indemnify the employees for the punitive damage award, it violated the constitutional rights of the plaintiff.   (Navarro, supra, 250 F.3d 729,733 [“A city council does not violate section 1983 if it indemnifies officers against punitive damage awards on a discretionary, case by case basis, and complies in good faith with the requirements of Cal. Gov. Code § 825(b).”][citing Trevino v. Gates (9th Cir. 1996) 99 F.3d 911, 918]; see also Cunningham v. Gates (9th Cir. 2000) 229 F.3d 1271, 1293 [reversing denial of summary judgment motion by City because “[t]he council members' evidence suggests that they implemented section 825's indemnification procedure in good faith in accordance with Trevino. Indeed, rather than following a policy of rubber-stamping City Attorney recommendations, the undisputed evidence shows that the council members considered each claim on a case-by-case basis.”].)

(ii) Notwithstanding Government Code § 825, There Is A Substantive Argument That An MOC Provision Extending Coverage To A Punitive Damage Award Against A Member’s Employee Would Be Illegal

It is well established under California law that a public entity has no authority to either enter into a contract or perform any other act which is beyond the authority which has been granted to it by the Legislature.  (See, e.g., Los Angeles Dredging Co. v. City of Long Beach (1930) 210 Cal. 348, 353; Reams v. Cooley (1915) 171 Cal. 150, 153; Katsura v. City of San Buenaventura (2007) 155 Cal.App.4th 104, 109; Burchett v. City of Newport Beach (1995) 33 Cal.App.4th 1472, 1479.)  
Subdivision (a) of Government Code § 990 authorizes any “local public entity” to “[i]nurse itself against all or any part of any tort … liability,” and under subdivision (b) to “[i]nsure any employee for the of the local public entity against all or any part of his liability for injury resulting from an act or omission in the scope of his employment.”  (Gov. Code §990(a)-(b).)  Additionally, Government Code  § 990.4 states that a public entity may secure the authorized “insurance” by “[s]elf-insurance, which may be, but is not required to be, funded by appropriations to establish or maintain reserves for self-insurance purposes.”  (Gov. Code § 990.4(a).)  Furthermore, Government Code § 990.8 allows “[t]wo or more local public entities” to “provide insurance authorized by this part or for any other purpose by any one or more of the methods specified in Section 990.4” by way of “a joint powers agreement made pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7[.]”  (Gov. Code § 990.8(a).)   

Apart from the authority extended to public entities to insure themselves or their employees for “all or any part of any tort liability” under subdivisions (a) and (b) of Government Code § 990, under subdivision (c) of that section, a public entity is also authorized to “[i]nsure, contract or provide against the expense of defending a claim against the local public entity or its employee, whether or not liability exists on such claim, including a claim for damages under Section 3294 of the Civil Code or otherwise for the sake of example or by way of punishment, where such liability arose from an act or omission in the scope of his employment, and an insurance contract for such purpose is valid and binding notwithstanding Section 1668 of the Civil Code, Section 533 of the Insurance Code, or any other provision of law.”  (Gov. Code § 990(c) [emphasis added].)  
However, the final paragraph of § 990 provides that “nothing in this section shall be construed to authorize a local public entity to pay for, or to insure, contract, or provide for payment for, such part of a claim or judgment against an employee of the local entity as is for punitive or exemplary damages.” (Gov. Code §990 [emphasis added].)

Under the well-established rule of statutory construction, “mention of one thing implies exclusion of another.” (Morse v. Municipal Court (1974) 13 Cal.3d 149, 159.)  Thus, “the explicit mention of some things in a [statutory] text may imply other matters not similarly addressed are excluded.”  (Ass'n of California Ins. Companies v. Jones (2017) 2 Cal.5th 376, 398 [citing Howard Jarvis Taxpayers Assn. v. Padilla (2016) 62 Cal.4th 486, 514]; see also Imperial Merch. Servs., Inc. v. Hunt (2009) 47 Cal.4th 381, 389 [“Under the maxim of statutory construction, expressio unius est exclusio alterius, if exemptions are specified in a statute, [courts] may not imply additional exemptions unless there is a clear legislative intent to the contrary.”][citing Rojas v. Superior Court (2004) 33 Cal.4th 407, 423].)  
Accordingly, the authority extended under Government Code § 990 for a local public entity to both “insure” any employees of the entity against all or any part of their tort liability for injury resulting from an act or omission in the scope of their employment and to “insure, contract or provide against the expense of defending a claim … including a claim for damages under Section 3294 of the Civil Code or otherwise for the sake of example or by way of punishment, … ,” by necessary implication, does not permit “the procurement of insurance” to indemnify an employee for an award of punitive damages.  Consequently, the parties to a JPA would not be legally authorized to extend coverage to a punitive damage award against one of its Member’s employees pursuant to a MOC.  
E. Application Of Employee Benefit Exclusions
An employee benefit exclusion can be included in an insurance policy to provide a further limitation on coverage by requiring the insured to prove that the criminal employee intended to obtain a financial benefit for himself and/or others other than employee benefits earned in the normal course of employment.

Determination of an employee’s intent is often not a straightforward exercise, but this clause can operate to limit coverage when the criminal employee intended to financially gain from the crime. This exclusion does not expand coverage, but instead limits coverage; it applies even if the employee intends to use dishonest or fraudulent means to obtain salary or other employee benefit; and it can apply to “one-time-payments.” (Resolution Trust Company v. Fidelity & Deposit Company of Maryland (3rd Cir. 2000) 205 F.3d 615.)

Courts have generally upheld the spirit and intent of the employee benefit exclusion by invoking it to limit coverage rather than expand it. Courts have also consistently interpreted the clause as clear and unambiguous.
F. Application Of Exclusions For Violation Of Specific Employer Statutes (FLSA, ERISA, NLRA, WARN, COBRA, OSHA)

EPLI policies typically contain exclusions which exclude from coverage employment claims arising from labor relations disputes. These exclusions operate to exclude from EPLI coverage claims arising from a number of labor practices. 

Such exclusions include exclusions for claims for unfair labor practices under the National Labor Relations Act (NLRA), the Worker Adjustment and Retraining Notification Act (WARN Act), the Occupational Safety and Health Act (OSHA), the Employee Retirement Income Security Act of 1974 (ERISA) and the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA).
G. Application Of Intentional Acts Exclusion, Criminal Act Exclusion, And/Or Insurance Code §§ 533, 533.5
1. Intentional Acts Exclusion

Most policy forms and MOUs include an exclusion for “expected or intended” injuries.
  
For duty to defend purposes, California cases generally will apply an “intentional act” exclusion to preclude all potential coverage only in situations where the insured’s acts (either as alleged or proven in another proceeding) were such that some harm was necessarily intended or expected by the insured as a matter of law.  (See, e.g., ACS Systems, Inc. v. St. Paul Fire & Marine Ins. Co., (2007) 147 Cal.App.4th 137, 155 [intentional act exclusion eliminated duty to defend advertising injury involving the sending of junk faxes because “[t]he sender of a fax necessarily anticipates and intends the consequence that printing the faxed document will use the recipient's ink and paper and will cause the recipient's loss of use of the fax machine during transmission.  The exclusion for intentional property damage therefore forecloses coverage, because the fax recipient's loss is ‘expected or intended from the standpoint of the insured.”]; see also Gray v. Zurich Ins. Co., (1966) 65 Cal.2d 263, 277 [intentional act exclusion did not eliminate defense duty where there is a reasonable probability that the complaint could be amended to allege injury caused by non-intentional, injurious conduct].)
A provision excluding coverage for intentional injuries by “the insured” applies to acts by the insured person seeking coverage under the policy, rather than acts by other persons who may also be covered under the policy (e.g., family members, employers, etc.). Thus, so long as the insured person seeking coverage was not personally at fault, he or she is entitled to indemnification against vicarious liability for injuries committed by other insureds. (Arenson v. National Auto. & Cas. Ins. Co., (1955) 45 Cal.2d 81, 84; American States Ins. Co. v. Borbor by Borbor, (9th Cir. 1987) 826 F.2d 888, 894).  The same result applies to an exclusion excluding coverage for intentional injuries by “an” insured or “any” insured if the policy also has a standardized “separation of insureds” provision.  (Minkler v. Safeco Ins. Co. of America, (2010) 49 Cal.4th 315, 325).
2. Criminal Act Exclusion

Many liability policies contain an exclusion to preclude coverage for an insured’s “criminal” acts.
  California cases construing  “criminal act” exclusions have found they apply to all injuries flowing from acts which violate the penal code, regardless of the intent of the criminal actor.  (See, e.g., 20th Century Ins. Co. v. Schurtz, (2011) 92 Cal.App.4th 1188, 1196-1197; Nationwide Mut. Ins. Co. v. Holton, (N.D.Cal. 2006) 2006 U.S.Dist.LEXIS 5254, *16-21; Allstate Ins. Co. v. Talbot, (N.D.Cal. 1988) 690 F.Supp. 886, 889-890).
While “criminal act” exclusions function as “category of risk” exclusions, they require proof that the complained-of actions were necessarily criminal, with the result that they require proof of a criminal conviction to eliminate coverage.  (Schurtz, supra, 92 Cal.App.4th 1188, 1196-1197 [nolo conterndere plea to felony shooting established application of “criminal act” exclusion as a matter of law]; 20th Century Ins. Co. v. Stewart, (1998) 63 Cal.App.4th 1333, 1338-39 [guilty plea to manslaughter established application of “criminal” act exclusion].)

While not a policy exclusion per se, Insurance Code §533.5 states that “[n]o policy of insurance shall provide, or be construed to provide”: (1) “any coverage or indemnity for the payment of any fine, penalty, or restitution in any criminal action or proceeding”;  (2) “any duty to defend … any claim in any criminal action or proceeding”; and that (3) “[a]ny provision in a policy of insurance which is in violation [these] subdivision[s] is contrary to public policy and void.”   However, §533.5 has been held not to apply to federal criminal actions.  (See Mt. Hawley Ins. Co. v. Lopez, (2013) 215 Cal.App.4th 1385, 1389-90; Bodell v. Walbrook Ins. Co., (9th Cir. 1997) 119 F.3d 1411, 1415-16).

The California Privacy Act which makes it illegal for any person to intentionally record a confidential communication without the consent of all parties to the communication. (Cal. Penal Code §632(a)).  However, liability under Penal Code §632(a) could implicate the “Criminal Act” exclusion. (See, infra).
3. Insurance Code §§ 533, 533.5

Insurance Code §533 provides that an insurer is not liable for a loss caused by the “willful” act of the insured.  Section 533 is deemed to be a “part of every insurance contract and is equivalent to an exclusionary clause in the contract itself.”  (Allstate Ins. Co. v. Overton, (1984) 160 Cal.App.3d 843, 849; United States Fid. & Guar. Co. v. American Employers Ins. Co., (1984) 159 Cal.App.3d 277, 283-284; Evans v. Pacific Indemnity Co., (1975) 49 Cal.App.3d 537, 540).  
For an act to be “willful” within the meaning of §533, the California Supreme Court has held that it must be an act that is intentional and “inherently harmful.”  (J.C. Penney Cas. Ins. Co. v. M.K., (1991) 52 Cal.3d 1009).  Under this standard, “inherently harmful” sexual misconduct – (i.e. sexual molestation, sexual harassment, sexual assault, sexual battery) is excluded from coverage by operation of §533  (Id., [sexual molestation coverage precluded under §533 despite lack of intended harm]; Coit Drapery, supra, 14 Cal.App.4th 1595). Further, §533 would also apply to preclude indemnification for “para-sexual” conduct which is “inextricably intertwined” with “willful[,]” “inherently harmful” conduct.  (See Horace Mann, supra, 4 Cal.4th 1076, 1085; Marie Y, supra, 110 Cal.App.4th 928, 957; Coit Drapery, supra, 14 Cal.App.4th 1595, 1605).

While it is often discussed as an “implied policy exclusion,” §533 only precludes indemnity coverage and does not preclude defense coverage in connection with “willful,” “inherently harmful” conduct.  (See Republic Indem. Co. v. Superior Court, (1990) 224 Cal.App.3d 492, 498; Ohio Cas. Ins. Co. v. Hubbard, (1984) 162 Cal.App.3d 939, 946-47).  

IV. OTHER OUTSTANDING COVERAGE ISSUES RELATING TO EMPLOYEE CLAIMS
Several outstanding current and emerging issues involving risk management and liability coverage for public entities in relation to claims made by employees of public entities warrant more in-depth analysis.

A. Issues Re: Differences In Applicable Law In Relation To Coverage Provided Under Standardized Insurance Policies And Under A Memorandum Of Coverage
Joint coverage provided to JPA pursuant to an MOC is not “insurance” per se because a self-insurer does not enter into a contract to indemnify a third party.  (See Fort Bragg Unified School Dist. v. Colonial American Casualty & Surety Co., (2011) 194 Cal.App.4th 891, 904; Orange County Water Dist. v. Ass'n of Cal. Water Etc. Auth., (1977) 54 Cal.App.4th 772, 777; Southgate Recreation & Park Dist. v. Cal. Ass’n for Park & Recreation Ins., (2003) 106 Cal.App.4th 293, 297).  
However, because many of the terms of MOC are derived from insurance policies, a number of cases interpreting MOCs has done so in reliance on principles of insurance law.  (See, e.g., City of South El Monte v. Southern Cal. Joint Powers Ins. Authority, (1995) 38 Cal.App.4th 1629, 1645-46 [interpreting meaning of “occurrence” by cases defining the term in insurance policies]; City of Laguna Hills v. S. Cal. Joint Powers Ins. Auth., (Cal. App. 2001) 2001 WL 1264549, *3 [relying on insurance case law to define meaning of “expected or intended” damages within a MOC].)  Thus, it is likely that a California court interpreting the scope of coverage under a MOCs in relation to coverage for employee claims would generally interpret such language as equivalent or nearly equivalent in scope as the same language in an insurance policy.
That being said, there is also an argument that JPAs should be treated distinctly, as courts have established that JPAs cannot be held liable for tort remedies for a breach of the implied covenant of good faith and fair dealing. This is because tort remedies for a bad faith breach of the implied covenant of good faith and fair dealing are considered extraordinary and are made available only when justified by public policy. (Cates Constr., Inc. v. Talbot Partners, (1999) 21 Cal.4th 28, 47.) When the relationship between the contracting parties does not involve adhesion or unequal bargaining power, courts have concluded that “bad faith” tort remedies are not justified. (Id. at 46 [denying tort recovery for breach of a surety bond]; Erlich v. Menezes, (1999) 21 Cal.4th 543, 548 [denying tort recovery for breach of contract to build a residence]; Foley v. Interactive Data Corp., (1988) 47 Cal.3d 654, 682-700 [denying tort recovery for breach of an employment agreement].) Joint power authorities and their MOCs are not contracts of “adhesion” nor ones entered into between parties of “unequal bargaining power,” but instead are byproducts of their members’ authority and self-determination and are specifically tailored to meet the needs of their members. (City of South El Monte v. Southern Cal. Joint Powers Ins. Authority, (1995) 38 Cal.App.4th 1629, 1639-40; Orange County Water Dist. v. Ass'n of Cal. Water Etc. Auth., (1997) 54 Cal.App.4th 772, 778.)
B. Issues Re: COVID-19

The COVID-19 pandemic is a driver of filings and is significantly impacting workplace class actions. The COVID-19 pandemic generated an estimated 1,005 additional workplace-related lawsuits in 2020, according to low estimates, and upward to as many as 1,425 lawsuits, according to other estimates.
 Additionally, a record 231 wage and hour related class action lawsuits were certified last year, with COVID-19 cases comprising roughly a third of those lawsuits. 
Of the lawsuits catalyzed by COVID-19, well over half dealt with layoffs and firings. Nearly 200 of these lawsuits were related to workplace safety and involved employees claiming that business did not provide adequate personal protective equipment or hygiene products, did not comply with cleaning or sanitation protocols, or did not enforce temperature checks or mask wearing by visitors.
Furthermore, an employment law litigation tracker that has collected data since March 12, 2020 stated the following: 

· There have been 1,570 cases filed across the U.S. in response to the COVID-19 pandemic.

· Of these 1,570 cases, 1,436 cases have been filed by individuals and 134 have been filed by classes through class actions.

· California is the epicenter of COVID-19-related litigation, with 335 total cases filed.

1. California Assembly Bill No. 685

Most notably for Californians, California approved on September 17, 2020 Assembly Bill No. 685, entitled: “AB-685 COVID-19: imminent hazard to employees: exposure: notification: serious violations” (“AB-685”). AB-685 enhanced California and OSHA’s enforcement of COVID-19 infection prevention requirements by establishing new notice and reporting requirements for employers after employers become aware of a COVID-19 exposure in the workplace. 

Under AB-685, employers are required to take the following four actions within one business day of a potential COVID-19 exposure in the workplace. First, provide written notice to all employees and employers of subcontracted employees who were at the worksite of the qualifying individual within the infectious period and may have been exposed to COVID-19. Second, provide written notice to employee representatives, including unions, who may represent employees. Third, provide written notice to employees and/or employee representatives regarding COVID-19-related benefits that employees may receive, including workers’ compensation benefits, COVID-19 leave, paid sick leave, and the company’s anti-retaliation and anti-discrimination policies. Fourth. provide notice to employees, the employers of subcontracted employees, and employee representatives regarding the company’s disinfection protocols and safety plan that the company plans to implement and complete to prevent further exposures, per CDC guidelines.

Employers are further required to report the aforementioned information to their respective local public health agency in the jurisdiction of the worksite within 48 hours of learning of a COVID-19 outbreak. Employers are also required to give notice of any subsequent confirmed cases of COVID-19 at the worksite during an outbreak.

2. California Assembly Bill No. 1552

California has also proposed legislation under Assembly Bill No. 1552, entitled: “AB-1552 Commercial insurance: business interruption: coverage for COVID-19” (“AB-1552”).
 Although it has not yet been passed, AB-1552 in its proposed form would have created three rebuttable presumptions as follows: 
· With respect to coverage for general business interruption and extra expenses, a rebuttable presumption applies that COVID-19 was present on the insured’s property and caused physical damage to that property which was the direct cause of the business interruption.

· With respect to coverage for business interruption due to an order of civil authority, a rebuttable presumption applies that COVID-19 was present on property located within the geographical location covered by the order of civil authority and caused physical damage to that property which was the direct cause of the insured’s business interruption.

· With respect to coverage for business interruption due to impairment of ingress and egress, a rebuttable presumption applies that COVID-19 was present on the property of a third party and caused physical damage to that property which was the direct cause that prevented the ingress and egress to the insured’s property and resulted in the insured’s business interruption.

3. EPLI Policy Exclusions
Almost all EPLI insurance policies contain a specific exclusion for any actual or alleged violations of OSHA. Consider a wrongful termination claim against an employer by an employee stemming from the termination of an employee that refuses to come to work or insists that they must work from home by citing an unsafe workplace. An EPLI policy may provide coverage for such a claim via the commonly-found retaliation carve out to the OSHA exclusion. This provision, when included, specifically pulls in to coverage claims that may allege relation in connection with an employee exercising their rights under OSHA. 
The analysis contained in the above paragraph also applies to FMLA violations, as the same retaliation carve out analysis applies.
All EPLI insurance policies contain broad bodily injury exclusions that may interact with claims related to COVID-19. However, whether workplace-acquired COVID-19 gives rise to a covered workers compensation claim is currently undetermined.
4. Wage & Hour Claims And FLSA Violations
FLSA violations will likely increase during COVID-19, with employees being asked to self-quarantine in their homes, stagger their hours worked, and/or work from home. The rise in telecommuting can also cause employers to struggle to accurately track hours worked, leading to an increase of wage & hour claims. EPLI policies also vary regarding the scope of coverage provided for wage & hour claims, which makes predicting COVID-19’s impact in this regard difficult.
5. FMLA Violations
The Department of Labor has stated the following in regards to whether an employer must grant sick leave to an employee who has COVID-19 or whose family member has COVID-19:

An employee who is sick or whose family members are sick may be entitled to leave under the FMLA under certain circumstances. The FMLA entitles eligible employees of covered employers to take up to 12 weeks of unpaid, job-protected leave in a designated 12-month leave year for specified family and medical reasons. This may include the flu where complications arise that create a “serious health condition” as defined by the FMLA. Employees on FMLA leave are entitled to the continuation of group health insurance coverage under the same conditions as coverage would have been provided if the employee had been continuously employed during the leave period.

Workers who are ill with COVID-19 or have a family member with COVID-19 are urged to stay home to minimize the spread of the pandemic. Employers are encouraged to support these and other community mitigation strategies and should consider flexible leave policies for their employees. [Emphasis added.]
While federal law does not mandate paid sick leave, employment contracts and state or local laws may. Thus, coverage determinations will likely vary significantly depending on the context.
7331972.1 
� One federal court decision held that emotional distress coupled with physical manifestations of emotional distress could satisfy the “bodily injury” definition.  (State Farm Fire & Cas. Co. v. Westchester Inv. Co., (C.D.Cal. 1989) 721 F.Supp. 1165, 1167).  However, subsequent California Court of Appeal decisions have not adopted this view, although they have avoided deciding it based on alternate grounds.  (See Stellar v. State Farm General Ins. Co., (2007) 157 Cal.App.4th 1498, 1506-1507 [declining to decide the issue because the emotional distress injuries were not caused by an “occurrence”]; American Internat. Bank v. Fidelity & Deposit Co., (1996) 49 Cal.App.4th 1558, 1566 [declining to decide the issue where injuries arose from a non-covered economic loss].)  


Moreover, the decision in Upsani, supra, emphasized that “emotional distress” injuries are not covered by standardized “bodily injury” coverages unless they flow from a covered loss.  (Id., 522 [“‘Arguably, if the insured's conduct is otherwise covered by a [commercial general liability] policy, claims for emotional distress alone (unaccompanied by physical injury) should be covered.’ And, as discussed in detail ante, the Upasanis' conduct was not otherwise covered by the State Farm policies, so Kulkarni's claims for emotional distress damages are not covered. ‘Any damages flowing from noncovered losses that may lead to emotional distress cannot be used to expand coverage where none was intended or bargained for by the parties.’”][citing Croskey et al., Cal. Practice Guide: Insurance Litigation (TRG 2013) ¶7:122.3, p. 7A–51 and Waller v. Truck Ins. Exch., Inc. (1995) 11 Cal.4th 1, 16].)


� See, e.g., CGL: CG 00 01 04 13 – “‘Occurrence’” means an accident, including continuous or repeated exposure to substantially the same general harmful conditions.”


However, if the coverage form defines “occurrence” as “accident or event” or “accident or loss,” then the “accident” coverage limitation would not apply.  (See United Pacific Ins. Co. v. The McGuire Co., (1991) 229 Cal.App.3d 1560, 1567).


� See EP 70 01 04 04 09.


� See also Lyons v. Fire Ins. Exchange (2008) 161 Cal.App.4th 880 [Insured's act of taking woman by wrist and pulling her to alcove in context of his sexual advances was not an “accident” since insured had full knowledge of all objective facts and only miscalculated woman's state of mind]; Northland Insurance Company v. Briones, (2000) 81 Cal.App.4th 796, 806 [repeated sexual assaults do not constitute an “accident”]; Panko Architects, Inc. v. St. Paul Fire and Marine Insurance Co., (Not Published, N.D. Cal. 1996) 1996 W.L. 162968 [no duty to defend a sexual harassment suit because “conduct forming the basis of a sexual harassment claim cannot be accidental....”].


� CGL 0001 11 85 –  defining “personal injury” to include: “a. False arrest, detention or imprisonment; b. Malicious prosecution; c.   Wrongful entry into, or eviction of a person from, a room, dwelling or premises that the person occupies; d.   Oral or written publication of material that slanders or libels a person or organization or disparages a person’s or organizations goods, products or services; or e.  Oral or written publication of material that violates a person’s right of privacy.”


� To avoid the issue of “illusory” coverage, some coverage forms specifically will write the “intentional act” exclusion so that it does not apply to EPLI coverage.  (See A. Wilson & M. Maslowski, “EPLI and Intentional Act Exclusions,” Tortsource (ABA Spring 2001) (located at http://www.frostbrowntodd.com/resources-1337.html [last viewed 1/16/15].)


� Consistent with this indemnity limitation, many EPLI coverages are written on a “burning limits” basis (i.e. amounts spent on the defense reduce the applicable liability indemnification limit).  As a result, EPLI coverage can be seen as primarily intended to provide defense coverage, rather than indemnity coverage.  On the other hand, EPLI policies frequently include a self-insured retention or deductible so that defense expenses incurred in connection with employee “nuisance” claims will not be borne by the insurer.  (See S. Gironda, “An Overview Of Employment Practices Liability Insurance And Practical Considerations From A Plaintiff’s Perspective,” pp.4-5 (at www.american bar.org [last visited 1/16/15].)


� The public policy rule against indemnification of a punitive damages award is intended to preserve the purposes of such an award consisting of punishment and deterrence.  (City Prod. Corp., supra, 88 Cal.App.3d 31, 39-40; Peterson, supra, 31 Cal. 3d 147, 157 n.4.)





� Based on this section, California courts have emphasized that “[a] claim for indemnity is a contract claim.” (Lockheed Corp. v. Cont'l Ins. Co. (2005) 134 Cal. App. 4th 187, 217, disapproved of in non-relevant part by State v. Allstate Ins. Co (2009) 45 Cal.4th 1008; see also Golden Eagle Refinery Co. v. Associated Int'l Ins. Co. (2001) 85 Cal.App.4th 1300, 1310, disapproved of in non-relevant part by State v. Allstate Ins. Co. (2009) 45 Cal.4th 1008 [“Golden Eagle's claim is a claim for indemnity. It is essentially a contract claim.”].)


� Government Code § 825(b).


� CGL: CG 00 01 04 13 – “This insurance does not apply to:  a. Expected or Intended Injury [¶] ‘Bodily injury’ or ‘property damage’ expected or intended from the standpoint of the insured. This exclusion does not apply to ‘bodily injury’ resulting from the use of reasonable force to protect persons or property.” 


� CG 00 01 1188 – “This insurance does not apply to:  … criminal acts committed or directed by the insured.”


� USA Today; https://www.usatoday.com/story/money/2021/01/05/covid-19-lawsuits-pandemic-spawned-over-1-000-workplace-lawsuits/4135280001/


� https://www.littler.com/covid-19


� 2019 California Assembly Bill No. 1552, https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB1552


� Id.
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